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1. Introduction
1. Chapter 11 Reorganization - complex and powerful tool


2. Most convert to Chapter 7

3. Every situation is unique, so beware of generalizations

II
Distressed Company
1 Creditor (bank, investors, IRS) threatens to shut you down

– Automatic Stay § 362

1 Creditor seizes money or key assets

– Preference avoidance § 547

– Fraudulent transfers § 548

1 Company is forced to give security interest in key assets

– Fraudulent transfers § 548

– Strong Arm Powers § 544

1 Huge Tax Burdens

– Priority    § 507(a)(8)

– Offers in compromise

1 Old Co/New Co

– Asset sale

– Watch for successor liability

III
Healthy Company in a Downward Trend 
1 Lessor won’t adjust long-term lease or reduce space commitments

– Assume or reject long-term leases    § 365

– Cap on lease damages     § 502(b)(6)

1 Long-term employment contracts

– Cap on employment contract damages     § 502(b)(7)

1 Squeezed by unfavorable long-term service or supply contracts

– Assume or reject executory contracts     § 365

1 Huge Unsecured debt load from prior period

– Creditors not permitted to collect unmatured interest   § 502(b)(2)

– Confirmation permits adjustment of all unsecured and                                      undersecured debts

i     Best interests of creditors

ii    Good faith

iii   Fair and equitable

1 New money wants clean assets

– Confirmation allows creation of new entity/new stock

   § 1145 (Exemption from Securities Laws)

– Cram down requires new money    § 1129(b)

IV
Healthy Company in Growth Cycle 
1. Acquiring assets from distressed company

– Pursuant to court order
§ 363

– Trustee sale in Chapter 7

– Foreclosure sale by secured party (follow UCC)

– Get UCC insurance (if available)

2. Hiring employees/contractors

– Watch for non-compete agreements

– Possible interference claims

– Get employment agreement with non-compete before work starts

3. Venture Partners/Mergers

– Be careful

4. Conclusion  – Both!

